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ON
MARCH 8, 2007 (WITH WRITTEN SUBMISSIONS POST HEAR®Y.

AWARD
At the initial hearing of the union’s grievance, ialhalleged that the company

was failing to accommodate the grievor, the compaised a preliminary issue wherein



it sought relief from the time limits set out inti&te 13.09 of the collective agreement,
which states:

13.09 A written grievance to be processed to the nex shall state the
reasons why the previous reply was unsatisfactory.

If the Company or the Union fail to reply to a gid@ce within the time
limits prescribed, or any extension thereof, theypfailing to reply shall
be deemed to have conceded the grievance. Theofogeghall not
prejudice the parties in any future grievances sifrdlar nature, providing
notification in writing is given the other partythin a period of thirty (30)
days from the time the grievance was deemed t@beecled.

The parties agree to give each other ten calerajar written notice prior
to claiming a breach of time limits as providedifothe second paragraph
of Article 13.09.

On December 20, 2006, an Interim Award was issneHdis matter wherein |

stated, at pp. 13 -14:

.. .I therefore decline to exercise my discretioder subsection 48(16) of thabour
Relations Acto extend the time limits and as a result the amgps deemed to have
conceded grievance #06-423 in accordance withrtndgions of Article 13.09.

My ruling that the company is deemed to have coeddle grievance does not,
however, grant the union the remedy it has reqdestis written submissions. The
practical result arising out of this ruling is thlaé company is deemed to have conceded
that it has violated the collective agreement lijynia to accommodate the grievor’'s
return to work.But that does not determine what compensation avbelowing to the
grievor or to what job he should have been returned

In its written submissions, the union has requespetific amounts for
compensation and punitive damages, as well asdan for reinstatement. To begin with,
there has been no evidence dealing with quantutamiges and it is not obvious on the
face of the grievance what that amount should beghErmore, whether punitive
damages are even appropriate is an issue thatsbedllly argued and an opportunity
must be given to the parties to do so if they ai@ble to reach mutual agreement in that
regard. The question of the grievor’s reinstateniemnore properly left within the
jurisdiction of the arbitration board dealing whfs termination grievance. In the event
the parties are unable to resolve the issues imgphemedy for this grievance before



January 31, 2007, either party may request to lhagyrievance back on for hearing.
(Italics added)

The parties were unable to resolve the varioussselated to the remedy to be
applied to this grievance and consequently reqdebtd the matter be brought back for
hearing. That hearing was held on March 8, 200Whath time the parties presented
their evidence through their respective witnessek subsequent to the hearing, both
parties filed written submissions.

The relevant facts are not in dispute and at tlaeihhg on March 8, 2007 the
parties for the most part proceeded on the basas afgreed statement of facts. In
addition, the union called on the evidence of Diangsvis, who is the union’s co-chair of
the Worker Re-Entry Team. Peter McNichol is a ceimmanagement specialist in the
company’'s Compensation Department. He is alsaahgany’s co-chair on the Worker
Re-Entry Team and gave evidence on behalf of thepeny at the March"™8hearing.

The Worker Re-Entry Team arises under a LettergreAment, which establishes that
program and lists a number of jobs “for the purpafsgroviding work opportunity for
employees with partial disablement that is tempooampermanent”. The evidence
indicates that the Work Re-Entry Team only becomeslved in those situations that
require a case resolution because the company medmeuor unwilling to accommodate
an employee’s return to work. Otherwise, a retorwork with accommodation can
occur without the intervention or input of the WerlRe-Entry Team.

The grievor was hired on August 3, 2005 and wasaalan the Transportation
Department to drive heavy equipment. On Septembge?@05, he sustained a workplace

injury to his back, but he continued to work u@itober 3, 2005. It was common



ground that during this period the company offetezlgrievor some work, but his
physician advised him to stay off work. It appeiat October 3, 2005 was the last day
actually worked by the grievor. At some point, aircl was filed with the Workplace
Safety and Insurance Board (WSIB) and the grievas i receipt of WSIB benefits for
the period from January 5, 2006 until Septembe2R®6. The union’s efforts to have the
grievor returned to work during that period will beted shortly.

By way of letter dated September 25, 2006, WSIBsatl/the grievor that in
accordance with a Functional Capacity Evaluatiohdmdreached his maximum medical
recovery as of September 13, 2006 and there wassessable permanent impairment to
his back. As a result, his entitlement to WSIB gaeeased as of that date. The union
had filed the grievance on August 24, 2006 anghregiously noted, the grievor’s
employment was terminated on October 4, 2006. 3$ie=i of his termination is subject
of another grievance, which | am advised is alrdaefpre another arbitrator. In terms of
monetary compensation for this grievance, the ustated that for purposes of these
proceedings it was not seeking any damages fquehed that the grievor was in receipt
of WSIB benefits. Instead, it was only requestimg €quivalent of 48 hours pay at his
pre-injury rate for the period from September 2B)& until his termination on October 4,
2006.

The union is also requesting a ruling that thesbal8s apply towards the
grievor’s seniority. The parties have extensive deiiled provisions in Article 7 of the
collective agreement, which deals with various atgpef seniority. The threshold
requirement for an employee hired after Januafy@®5, such as the grievor, is that

pursuant to Article 7.02.10, he does not becomebhéshed until he “has worked 520



hours within any period of 120 consecutive dayss.pkeviously indicated, the last day
that the grievor had worked was October 3, 200%;ha¢h time he had not worked
sufficient hours to have become established.

At the hearing on March 8, 2007, the union withdrsarequest for punitive
damages and damages for pain and suffering. Tlyenomhetary redress it was now
seeking was compensation for the period from Sep¢er5, 2006 to October 4, 2006.
The main remedy that the union was seeking atithis, however, was in essence a
declaration of a date upon which the grievor isnde@ to have been returned to work,
which would in turn determine that he has becon&béished for purposes of the
seniority provisions of the collective agreemerittlfis juncture, it would be useful to
review the evidence outlining the grievor’'s effaxse returned to work subsequent to
his injury.

Although the letter was not entered into eviderive parties have agreed in their
statement of facts that on April 6, 2006, Peter bl had sent a letter to the grievor
wherein he advised the grievor to make his physiagbist aware that the company had a
very active modified work program and that the campwas anxious to have him
returned to work. It would seem that this letteswaitten in anticipation of the grievor
attending at the physiotherapist’s for an evalumatikhe physiotherapist examined the
grievor on April 18, 2006 at which time he compteteFunctional Abilities Form for
Timely Return to Work (which is a WSIB form) whanéie indicated that the grievor
was able to return to work with certain restricoA Fitness to Work Certificate, which
is a document generated by the company, was cosapbet April 24, 2006 and it

indicated that the grievor was able to return toknas of April 19, 2006.



Bill Taylor was the grievor’s front line supervisand the documents filed by the
parties indicate that he either decided or simptijdated that he was unable to
accommodate the grievor at that time. There waswaence, however, why he was
unable to accommodate the grievor’s restrictioramiBl Lewis testified that injured
employees with restrictions similar to those of gnevor had been accommodated in the
past and, in his view, the grievor should also Haeen accommodated as of April 24,
2006. On May 31, 2006, the grievor obtained anoduerctional Abilities Form from his
physiotherapist and the parties are in agreemanthle stipulated restrictions in that
form were reduced from the previous evaluation.

A Fitness to Work Certificate was completed on J8n2006 which indicated that
the grievor was able to return to work as of tretedOn the Jund"SCertificate, Taylor
indicated that he could accommodate the grievaerlia the day on June 8, 2006, the
grievor was advised that a direction had come frirman Resources that he would not
be returning to work. Merle Evans is the local umiece-president and he contacted
McNichol to determine why the grievor was not beiaturned to work. He was advised
that the matter was now in the hands of the Suggrilent of Labour Relations, Laurie
Wilson. The evidence suggests that Wilson had raptess taken control of what would
appear to be a routine return to work situatioofapril 27, 2006. At that time, in
response to the union’s request to schedule areaskition meeting to try to
accommodate the grievor, McNichol stated that ltelde®en advised to await instructions
from Wilson.

During the hearing on March 8, 2007, the compan¥ tbe position that it would

be unusual to have a case resolution meeting bé¢feremployee had reached



“maximum medical recovery”. Lewis testified that In@s never seen a case resolution in
which the employee had reached maximum medicalvezgand in fact the committee is
never aware whether the person has reached maximadital recovery at the time of a
case resolution. It was also his uncontradictedenge that there have been many
accommodations or returns to work without the Tesakmowledge or input. As he stated,
the Work Re-Entry Team or committee is only call@adn for a case resolution where
the company has indicated that it will not or igble to accommodate a return to work.

McNichol’s evidence on this question was not ehtickear. Although he initially
stated that there was no case resolution meetimgpdogrievor because he had not
reached maximum medical recovery, McNichol did askiedge during cross-
examination that employees have been brought bafckdohaving reached maximum
medical recovery, if there was work available. Rarimore, there was no evidence that
the issue of maximum medical recovery had ever b&eed with either the union or the
grievor prior to this hearing. McNichol confirmed his evidence that Wilson had
instructed him that Human Resources was involvatiergrievor’s situation as early as
April, 2006.

The grievor obtained additional Fitness to Worktifieates, dated June 29, 2006
and August 16, 2006. In both instances the ordiriction in the Certificates was that he
was not to return to driving heavy equipment. THewgpr obviously was not

accommodated on the basis of these Certificathereit

Submissions



In addition to compensation for 48 hours of regpiay for the period from the
cessation of his WSIB benefits until the date sfdischarge, the union requested that the
grievor be deemed to have been accommodated gsribRA, 2006. According to the
union, the grievor would thus have fulfilled thejoirement of working 520 hour in a
period of 120 days and would therefore have betbkshed prior to the termination of
his employment.

The company’s position at this stage of the proregmsdwas that no redress was
applicable to this grievance since no loss to tievgr had been proven as arising out of
its conceding the grievance. Its first argument thas the grievor is not entitled to any
compensation for the period after September 256 2@8ically on grounds that, since he
was deemed by WSIB to have achieved maximum merckcalery as of September 13,
2006, no accommodation was required as of that date

The company also took the position that April 2d0@ is beyond the limit of
calculation of any redress that might be availabléhe grievor in this instance. In this
respect, the company relied on the following priovis of the collective agreement:

13.06.30 The Arbitrator shall not alter, modify or amend/guart of this
Agreement, or make any decision inconsistent witipiovisions.

13.06.40 Subject to Article 13.06.30, the decision of thdifator shall be
binding on the Company, the Union and the emplay&eg recompense
may be made retroactive to the date on which thigeewrgrievance was
received by the superintendent and for up to twenty additional days if
the employee could not reasonably have known ofatieor event giving
rise to the grievance prior to the date he firstdssed it with his foreman
or other appropriate management representative.

According to the company, the word “recompenseéAiiticle 13.06.40 includes “any
amends for loss to the grievor”, not merely monetammpensation as argued by the

union.



The company also argued that, regardless whetlsemty be viewed as a
continuing grievance, | am bound by Article 13.@bi4 terms of awarding redress and in
this respect has referredRe California Marble & Tile Ltd. and Tilesettergdnnational
Union, Local 3PW1995), 49 L.A.C. (#) 174 (Glass) anRe Bendix Automotive of
Canada Ltd. and United Automobile Workers, Loc& (®73), 3 L.A.C. (2d) 21
(Weatherill). The company thus maintained thdtdiudd not deem that the grievor has
worked any hours not actually worked. It argued tha purpose of the establishment
period under Article 7.02.40 is to grant the compte right to evaluate and determine
whether it wants to retain an employee. Accordmthe company, to grant the grievor
these hours towards his establishment period resitweight to evaluate the grievor and
would be inconsistent with the terms of the collectgreement.

The union’s response to these arguments by the @moynpas basically that the
company is attempting to contract out of its oliigas under théluman Rights Codeén
this respect, the union noted the no discriminapivisions of Article 3 of the collective
agreement, which also includes a specific referémt¢lee Code. The union argued that
my remedial jurisdiction both under thabour Relations Acind theHuman Rights
Codeincludes the power to make the grievor whole amth@s point has referred &®e
Toronto Star Newspapers Ltd. and International Asgn of Machinists & Aerospace
Workers, Local 23%1995), 51 L.A.C. () 10 (H.D. Brown) andRe Otis Canada Inc.
and International Union of Elevator Constructorgdal 50(2005), 135 L.A.C. (#) 193

(Rowan).

Decision



The starting point is that by virtue of my Interdward, dated December 20,
2006, the company has been deemed to have conttedetviolated the collective
agreement, as alleged by the union in its grievalated August 24, 2006. That in turn
means that the company has conceded that it hasfé@iéeg to accommodate the
grievor’s return to work in a job commensurate with fithess to work certificate.
Consequently, whatever defenses the company mayheal/to that initial allegation are
irrelevant at this time since the company is deetadthve conceded its “liability” and
the only determination | need make at this timiés“quantum” of the remedy.

At this stage of the proceedings, the company ttamated to introduce what
might be described as the proverbial red herringst notable of that attempt was the
introduction of the concept of the employee hawmgeach “maximum medical
recovery” before the case resolution procedureveked. To begin with, that
proposition, even if it had validity, should haveel introduced long before the company
was deemed to have conceded its liability for flegations set out in the grievance, not
afterwards. In any event, even McNichol acknowletigehis testimony that, as the
union has alleged, employees are in fact returo&ebtk without having reached
maximum medical recovery.

More importantly, however, the company is in esseattempting to escape its
obligation under the human rights legislation toaaomodate a disability up to the point
of undue hardship. That statutory obligation isreweorporated into the collective
agreement in the no discrimination provisions dide 3. Nothing in the legislation or
the jurisprudence suggests that the obligatiorcé@@mmodate arises only after the

employee has attained maximum medical recovery.chherelevant questions are



whether the employee is medically fit to returmtark and whether there was work
available, consistent with the medical authorizatioreturn, in which he could or should
have been placed. In the instant case, by the aoytgppawn procedures, the grievor had
a Fitness to Work Certificate as early as April 2d06. Secondly, his front line
supervisor indicated that he could accommodatgtiesor as of June 8, 2006. Yet, the
grievor was never returned to work prior to hiscearge on October 4, 2006.

On the company’s own evidence, the grievor shoalttbeen returned to work
as of June 8, 2006 at the latest. In the circunssgrhowever, | find that the grievor
should have been returned to work on April 24, 2@@8nmensurate with the Fitness to
Work Certificate of that date. At no time has tleenpany given any indication as to why
the grievor could not have been accommodated teabtlate. The jurisprudence in this
area places the onus on the employer to demonsthgté is unable to accommodate. In
this instance, the parties have a protocol arieurgof a written agreement which lists a
variety of jobs which would be suitable for emplegen the grievor’s position. The
union’s evidence was uncontradicted that emplojiees been returned to work to some
of these jobs with restrictions similar to thoseha grievor’s as of April 24, 2006. The
company chose not to avalil itself of that protocotwithstanding the repeated requests
and inquiries from the union to do so.

The result of deeming that the grievor should Haeen returned to work as of
April 24, 2006, is that he will in effect be considd to have become established prior to
his discharge on October 4, 2006. That is, heb&lleemed to have worked 520 hours
within a period of 120 consecutive days. The comgmaivanced a number of arguments

to avoid that result.



One of the company’s arguments in this regard aggeade a unique variation of
the anecdote of the young man, charged with thelemwof his parents, who begged the
court’s clemency on grounds that he was now anarpAs previously noted, the
company has argued that to grant the grievor theses towards his establishment
period deprives the company of its right to deteerif he is a suitable employee. In
reality, it is the company that has deprived its¢lfhat opportunity. By its own evidence,
it was in a position to have had the grievor bacwork at least as of June 8, 2006. It
cannot now at this date argue that its rights aredodeprived under the collective
agreement when it was the party that deprivedfitdeéhe opportunity to evaluate the
grievor.

The company’s other main argument was based olmtitation in Article
13.06.40 with respect to “recompense”. In my vidve, use of the word recompense in
that provision is in the context of monetary dansa@es argued by the union. In any
event, the governing factor for redress in thisedadased on the principle of making the
aggrieved person whole. The duty to accommodasesnut of human rights legislation,
which overrides any provision in a collective agneat that may have the effect of
abridging or negating the person’s rights grantedien the human rights legislation.
Thus, even if it could be said that “recompenselfuded more than monetary damages,
Article 13.06.40 could not and does not abridgaegate any remedy that is available to
the grievor by the operation of human rights legdish.

In cases of this nature, the arbitral approachoeas to make the grievor whole
with respect to the company’s failure to accommedtn at the appropriate time: see,

e.g.,Re Toronto Star, suprdat pp. 16-17). It may be true that had the gnien fact



been reinstated in April or June, 2006 he may awtlestablished himself as an
acceptable or suitable employee. However, the faete undisputed that the company
had several opportunities to return the grievarntok and thereby evaluate him several
months prior to his termination. Having deprived trievor of the opportunity to
establish himself by failing to accommodate hing, tompany simply is no position to
now claim the benefit of its failure to accommodate

The remaining issue which the company did not puisdinal argument, but
raised both prior to the hearing and during itsnapg comments, is the question whether
the company has properly provided notice pursuattie¢ second paragraph of Article
13.09 in order that this grievance, which was dektadave been conceded under
Article 13.09, will not prejudice the parties inyafuture grievances of a similar nature. In
its letter dated January 23, 2007, which dealt withous matters related to redress for
the grievor, the company took the position that3@elay period within which it was
required to provide written notice started from tlag¢e of my Interim Award. | concur
with the union’s submission that this is not theim of that provision, nor a reasonable
interpretation of it.

To begin with, my previous ruling that the compahygeemed to have conceded
the grievance is not a remedy arising out of thex@ge of my discretionary arbitral
remedial powers. It is simply a statement of thsublteof the operation of the collective
agreement. The company knew that to be the casetfre very outset because the basis
of its preliminary objection leading to the Interdward was that | exercise my
discretion such that the operation of the collecpvovisions woulahot proceed.

Furthermore, at no time prior to the Interim Awadd] the company seek relief from the



operation of the 30 day limit requirement set oudirticle 13.09. On the other hand, the
union complied with the requirement to give 10 ndlr days written notice before
claiming the breach of the time limits, which tHeyenvoked the operation of Article
13.09 pursuant to which the company was deemeedwve tonceded the grievance. The
company simply did not respond to any of this. Assult, the thirty day notice period
expired long before the date of the Interim Awand ¢he company cannot now claim
that the result of this grievance is without prégedo future grievances of a similar
nature.

In summary, | therefore award that the grievoraemed to have been returned to
work as of April 24, 2006. | further award mongtaompensation for the period from
the cessation of his WSIB benefits until the ddtki® discharge at his pre-injury rate of
pay for 48 hours, which shall also apply towardsdaniority. | shall remain seized to

deal with any difficulties that the parties mayuna the implementation of this award.

DATED AT TORONTO, ONTARIO THIS 12 DAY OF JUNE, 2007.

Victor Solomatenko
Arbitrator



